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Period for p/p^ ^^'"^ 'PP^^ rs on the c .er sheet .,th the ^^^^^ aid^- - 

T^f SaTl^^^^^^^^^^ set to expire _3 MO.TH(S) PROM 

- Failure to reply within the set or extended period for rep^^^ bySe ius^^^^^^^^^ ^ '^^ '^"^ ^ ""^"'"9 «" "^is communication 

- Any reply received by the Office later than three mon^s aK So S.p «Hhl^^ ABANDONED (35 U.S.C. § 133). 
earned patent term adjustment See 37 CFR l .704fbl communication, even if timely filed, may reduce any 

Status 

1 )KI Responsive to communication(s) filed on 23 May 2QQ.? 
2am This action is FINAL. zbO This actionis non-final 

'"''■'"('^ ■V<>-^Q.^2-30,36-.9fi4t anry tt7 t^ff is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) M-20. 22-90 .^fi-^p^. o„w ^^^j-^^^^ , 

7) 0 Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement 
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9) n The specification is objected to by the Exam iner. 

10)0 The drawing(s) filed on is/are: 3)0 accepted or b)^ objected to by the Examiner 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 
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DETAILED ACTION 

Receipt of applicants' amendments and remarks submitted May 23, 2003 is 
acknowledged. 

Claim Rejections 35 U.S, C.§ 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

sccmS ?twi*"^ ? ' " •'^^■^^"y ^'''^''^ °^ ''^^-bed as set forth in 

2. Claims 1, 14-15, 18-20, 22-30, 3l!^38, 41, 1 17-120, 122 and 124-136 are rejected under 
35 U.S.C. 103(a) as being unpatentable over Riley (US 5,976,568) in view of Wakat (US 
6,054,128) for reasons set forth in the prior office action. 

3. Claims 16 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over Riley 
(US 5,976,568) in view of Wakat (US 6,054,128), for reasons set forth above, and in further 
view of McLeod (US 5,898,036) for reasons set forth in the prior office action. 

4. Claim 121 is rejected under 35 U.S.C. 103(a) as being unpatentable over Riley (US 
5,976,568) in view of Wakat (US 6,054,128), for reasons set forth above, and in further view of 
Anderson (US 5,278,329) for reasons set forth in the prior office action. 

Response to the Arguments 
Apphcants' amendments and remarks submitted May 23, 2003 have been fully 
considered, but are not persuasive for reasons discussed below. 

In response to applicant's argument that the examiner's conclusion of obviousness is based upon 
improper hindsight reasoning, it must be recognized that any judgment on obviousness is i 



in a 
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sense necessarily a «consfi.otion based .pon hindsight reasoning. But so long as i, takes into 
account only knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, and does not include knowledge gleaned only from the applicant's 
disclosure, such a reconstruction is proper. In re McLaughlin, mF.2d 1392, 170 
USPQ 269 (CCPA ,971). As disclosed by the cited references, the claimed range] of each and 
eveo- well-known nutrients are within the ranges disclosed by the references. As stated in the 
prior ofHce action: "optimization of the amounts of active ingredients in a nutrient or 
.het^peutical composition is within the skill of the artisan, especially witinn a lotown range, such 
optimization is considered to be an optimization of a result effective parameter, which is 
considered within Ute skill of the artisan. See. In re Boes.h (ccpa) 204 USPQ 215." 

As .0 the optimization wiUtin the range disclosed by ,efer«rces. applicants' attention is ttaher 
directed to MPEP 2.44.05. It is well setUed that in the case where tire claimed ranges "overlap or 
Ue inside ranges disclosed by me prior art" a prima &cie case of obviousness exists, h, re 
Werfl^eim, 541 F.2d 257, 191 USPQ 90 (CCPA 1976); In re Woodruff, 919 F.2d 1575, 16 
USPQ2d 1934 (Fed. Cir. 1990); In re Geisler, 1 16 F3d 1465, 1469-71, 43 USPQ2d 1362, 1365- 
66 (Fed. Cir. 1997). 

5. In response to applicant's argument Uiat there is no suggestion to combine the references, 
.he examiner recognizes that obviousness can only be established by combimng or modifying the 
■eachings of flre prior art to produce the claimed invention where there is some teaching, 
suggestion, or motivation to do so found either in the references Utemselves or inti,e knowledge 
generally available to one of ordinary skill in the art. See In re Fine. 837 F.2d 1071, 5 
USPQ2d 1596 (Fed. Cir. 1988) and /„ re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 
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1992). In this case, the teaching, suggestion and motivation are found both in the cited 
references and the knowledge generally available to one of ordinary skill in the art. Particularly, 
Reliy teaches the nutritional composition comprising up to 800 meg of foUc acid. Wakat teaches 
that folic acid, as nutritional supplements may be in the range of 300 meg to 10 mg. Therefore, it 
would have been prima facie obvious to employ more than 800 meg of folic acid in Reliy's 
nutritional composition. The motivation to combine is based on the facts that folic acid are 
known to be useful with all the other well-known nutrients herein Hsted, and are known to be in 
various combination with other well-known nutrients in the amount up to 10 mg. With respect to 
the rejection of claims 16 and 17, Mcleod and Anderson teaches the particular chromium or zinc 
compounds herein employed are known to be used as chromium or zinc supplements. The 
employment of the particular salt is obvious as stated in the prior office action. 

6. In response to applicants' remarks on In re Boesch and Slanpy , n nt^ second reference 
has been cited to address the limitation of "at least 800 meg folic acid." Further, "about 800 
meg" is overlap with "at least 800 meg." 

Nothing unobvious is seen in the claimed invention. 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action, hi the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
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CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shengjun Wang, Ph.D. whose telephone number is (703) 308- 
4554. The examiner can normally be reached on Monday-Friday from 8:30 to 5:00. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Sreeni Padmanabhan, can be reached on (703) 305-1877. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 308-4556. 

Any inquiry of a general nature or relating to the status of this apphcation or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-1235. 



Patent Examiner 




Shengjun Wang 
August 4, 2003 
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